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J U D G E M E N T 

 

1.                   This Appeal is filed by the appellant/accused Md. Sadir Ali  

under section 374  Cr.P.C.  against the judgment and order dated             

13-6-2017 passed by Smti P. Chakravarty, Judicial Magistrate, 1st Class, 

Tezpur in G.R. Case No.1102/2009 convicting the accused/appellant 

U/s.51 of Wildlife (P) Act, 1972, sentencing him to under-go Simple 

Imprisonment for 6 (six) months and to pay a fine of Rs.10,000.00 

(Rupees ten thousand) only in default, to further  under-go simple 

imprisonment for another 3 (three) months. 

2.                  Being highly aggrieved with the said judgment and order dated 

13-6-2017, passed by Smti P. Chakravarty, Judicial Magistrate, 1st Class, 

Tezpur, in G.R. Case No.1102/2009, the appellant begs to prefer this 

appeal on the following amongst other grounds :  

    

               GROUNDS: 

 

i)  The Ld. Trial Court has erred both in law and in fact in 

convicting the accused/appellant U/s.51 of Wildlife (P) Act, 

1972. 

ii) The police did not investigate the offence by following the 

procedure laid down in the Cr.P.C.  

iii) That the prosecution has totally failed to prove that any of 

the accused persons was found in possession of deer meat.  

iv) That there is no clarity from the statement of the 

prosecution witnesses whether the accused was selling deer 

meat or simply in possession of deer meat. 

v) That the FSL report has not confirmed that the meat under 

examination is deer meat.  

vi) That police performed a very perfunctory investigation into 

the case and filed the charge sheet against the accused 
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persons without any iota of evidence against them for 

possessing deer meat.  

vii) The complainant, the PW5, did not produce the 

accused Sadir Ali at the time of production of meat at police 

out post and therefore in the seizure list, the Ext.3 it is not 

stated that the meat was seized from accused Sadir Ali.  

viii) The questions put to the appellant during examination 

U/s.313 of Cr.P.C. are not implicating the appellant with the 

charge alleged against him. 

ix) The judgment and order passed by the Ld. Trial Court is bad 

in law and equity and is based on surmise, supposition and 

on conjecture only.  

 

   FACT OF THE PROSECUTION CASE 

 

3.          The fact of the prosecution case is that informant Sri 

Jayanta Deka, Range Officer of Rajib Gandhi Orang National Park, Orang, 

lodged an FIR before the I/C, Borsola OP under Dhekiajuli P.S., alleging that 

on 26-6-2009 at about 9:30 a.m. he along with police of Borsloa Out Post 

caught accused Md. Sadir Ali red handed with deer meat.  

 

  EVIDENCE.  

 

4.     PW-1 Sri Adhan Das in his evidence stated that about seven 

years back, on the date of occurrence, he was sitting in the campus of his 

house. Then accused Sadir Ali came from back side of his house. He asked 

the accused to stop and asked what he was doing there. He further stated 

that while he was talking to him, two police personnel came and 

apprehended Sadir Ali and took him away with them. Later on he heard 

from the others that the accused was caught by police in connection with 

killing of a deer. Cross examination declined.    

5.       PW2 Md. Jalaluddin in his evidence stated that on the date of 

occurrence police came to their village and took his signature on the search 
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and seizure list. He has proved the search lists as Ext.1 and Ext.2 wherein 

Ext.1(1) and Ext.2(1) are his signatures. He further stated that police seized 

one bicycle. He has also proved the seizure list as Ext.3 wherein Ext.3(1) is 

his signature.  Cross examination declined.      

6.         PW3 Sri Dilip Nath in his evidence stated that on the date of 

alleged occurrence he heard in respect of some deer case which 

happened near his house. He has proved the seizure list as Ext.2 wherein 

Extr.2(2) is his signature.  Cross examination declined. 

7.     PW4 Sri Pushpa Kumar Baruah in his evidence stated that on 

22-6-2009 he received one sealed parcel from his Director in connection 

with Borsola OP GDENo.304 dated 20-6-2009 containing one material 

exhibit.  

(1) A few out of suspected fleshy substance said to be 

preserved in saturated sodium chloride solution.  

 

                  After careful examination of the same he has opined that 

the suspected material i.e. Exhibit Bio 1591 (marked by him) as deer in 

origin. He has stated that he prepared the report under his seal and 

signature on 18-7-2009.  He has proved the FSL report as Ext.4 and the  

forwarding letter  of the Director, FSL as Ext.5.  

8.          In his cross examination he has stated that deer meat and 

goat meat can be analysed and they are not same. He denied the defence 

suggestion that the meat which he examined was goat meat and not deer 

meat.  

9.        PW5 Sri Jayanta Deka, the informant, in his evidence 

stated that in the year 2009 on the date of incident on getting  information 

from special source he along with police personnel of Borsola OP had 

apprehended the accused along with deer meat which was found in his 

possession.  

10.        In his cross examination he has stated that he came to 

know about selling of deer meat on getting the secret information. He 

further stated that at the time of getting information he was in Rajib Gandhi 

National Park, Orang.  He further stated that the animals of the said park 
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sometimes come out from the park. On getting the information about the 

incident he immediately informed police about the same. He further stated 

that no other person was present with accused Sadir Ali. He further stated 

that generally deer meat is sold for the purpose of business.  He denied the 

suggestion that the accused sold the meat of goat and not the meat of 

deer.  

11.      PW6 Sri Atul Kutum in his evidence stated that on                    

20-6-2009, while he was posted as constable at Borsola OP, I/C Mahendra 

Nath Borah got an information in respect of deer meat  and then he along 

with other personnel went to Borsola Gaon. On raching there they saw one 

person fled away in his bicycle and then he threw his bicycle and deer 

meat in a plastic packet in a pond. They apprehended the said person 

with the help of public and recovered the bicycle and deer meat packet 

from the pond and brought the recovered articles to police station.  

12.     During cross examination, he has stated that he could not 

remember the name of the police personnel who accompanied him to the 

place of occurrence. He further stated that they have only recovered the 

cycle and meat packet. He further stated that the colour of the plastic 

packet was blue in colour which was almost 18 inch long and 17 inch wide 

and the meat was there inside the said packet. He denied the defence 

suggestion that he was not present and had not recovered the cycle and 

deer meat in connection with this case.  

13.       PW7 Sri Mahendra Nath Borah, the investigating officer  has 

narrated various stages of investigation conducted by him. He has stated 

that after completion of investigation he has submitted charge sheet against 

accused persons. He has proved the forwarding report of the accused and 

charge sheet as Ext.7 and Ext.8 respectively.  

14.      During cross examination he has stated that he seized the 

meat on 20-6-2009 at about 9:35 a.m. and the accused Sadir was arrested 

on the next date.   
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   Argument  

 

15.     Ld. Defence counsel has argued that prosecution has failed 

to establish that the accused committed hunting of deer. It is also submitted 

that prosecution has failed to prove the possession of the deer meat from 

the accused. It is further submitted that the meat which was examined by 

the FSL was decomposed and FSL, in fact,  could not able to find out its 

result as the same was sent to FSL suspecting the same to be deer meat 

and as such they have submitted the report stating that the same could be 

identified as deer in origin.  It is further submitted that the Ld. Trial Court, 

taking into emotional consideration of loss of wildlife in the society, has 

convicted the accused without having sufficient incriminating evidence 

against the accused/appellant. 

16.    On the other hand, ld. Addl.P.P. has submitted that 

prosecution has been able to prove the offence against the accused beyond 

all reasonable doubt. The informant being the Range Officer of Rajib Gandhi 

Orang National Park, on getting secret information, went to the place of 

occurrence and suspected deer meat was taken possession and handed 

over the same to police and the accused was caught. It is further argued 

that the said meat was sent to FSL for examination and FSL report is 

positive to be meat of deer which is of scheduled-I animal. Therefore, he 

has submitted that there is nothing to be interfered with the judgment and 

order of the Ld. Trial Court and as the case was of the year 2009  (the 

offence being prior to Assam Amendment Act, 2009) and the punishment 

was given on consideration of leniency. He has further submitted that as per 

Sec.39 (1)(b) of the Wildlife (P) Act, possession of meat derived from any 

wild animal as referred to in Sub Clause (a) is prohibited. Therefore, 

possession of deer meat will constitute an offence U/s.51 of Wildlife (P) Act 

and as such he has prayed to upheld the order of conviction and sentence 

of the Ld. Trial Court.  

17.      That apart, ld. Addl.P.P. has further submitted that wildlife is 

Government property and due to the act of the accused the Government 

property is being lost  and as such this court should modify the sentence 
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part of Ld. Trial Court in order to compensate the Government and forest 

authority for their loss.   

 

         DISCUSSION, DECISIONS AND REASONS FOR DECISION 

 

18.     Let me now appreciate the evidence on record in order to 

decide as to whether Ld. Trial Court has rightly appreciated the oral and 

documentary evidence on record to come to a conclusion of guilt of the 

accused resulting to conviction and order of sentence vide impugned  

judgment and order dated 13-6-2017.  

19.      After going through the  available evidence on record,  I 

have found that PW5 Sri Jayanta Deka, Range Officer, on getting 

information from special source along with police personnel of Borsola Out 

Post had apprehended the accused and deer meat was found  while the 

accused thrown the said deer meat and fled away while chasing. 

20.      PW1 Adhan Das has stated in his evidence that on the date 

of occurrence while he was sitting in his campus, accused Sadir Ali came 

from back side of his house.  On seeing him he asked the accused to stop  

and while he was talking with him police personnel came and apprehended 

the accused and he came to know that the accused was caught by police in 

connection with killing of deer.   

21.         PW2 Jalaluddin, a seizure witness, has also proved the 

search lists, the Ext.1 and Ext.2, the seizure list, in respect of seizing of 

Hero Royal bicycle, one plastic bag, 10 kgs. Meat suspected to be deer vide 

Ext.3. The defence has declined to cross-examine PW1 and  PW2 and as 

such the incriminating evidence against the accused that he was 

apprehended by police remain unrebutted.   

22.          PW4 Pushpa Kumar Borah has stated, in his evidence that 

he has received one sealed parcel from his Director, I/C  in connection with 

GDE No.304 dated 20-6-2009. The sealed packet containing Material 

Exhibit. After  examination of the same he has found as follows :  

(i)   A few out of suspected fleshy substance said to be 

preserved in saturated sodium chloride solution.  
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After careful examination of the same he found his 

opinion that : (a) the suspected material of exhibit 

Bio 1591(marked by him) as deer in origin. He 

stated that he prepared the report under his seal 

and signature on 18-7-2009. The prosecution 

exhibited FSL report as Ext.4 and the forwarding 

letter by the Director of FSL as Ext.5.  

 

23.                      During cross examination he has stated that deer meat and 

goat meat can be could be alanysed and they are not same. He has 

denied the defence suggestion that the meat which he examined was goat 

meat and not deer meat. The defence could not  able to rebut the evidence 

of this witness and the report i.e. Ext.4 could not be disbelieved only on  

mere suggestion of defence that it was of goat meat not of deer. The 

defence has failed to substantiate this plea.   

24.           PW6 Atul Kutum, the then constable of Borsola OP, has 

specifically stated in his evidence that as per instruction of his In-charge, 

when he reached Borsola gaon they saw a person who fled away and then 

he threw his bicycle and the deer meat in a plastic packet in a pond and 

then they apprehended the said person.   

25.           PW7 Mahendra Nath Borah, the investigating officer, has 

stated that he had seized one Hero Royal bicycle, one plastic bag length 18 

inch. Approx. and breadth 17 inch containing about 10 kg. of meat 

suspected to be of deer as submitted by Jayanta Deka, the PW5. He has 

also proved the entrustment note as Ext.6  and the accused forwarding 

report as Ext.7. He has further stated that on the next date he has sent the 

suspected sample of meat to Tezpur Veterinary Hospital for examination 

and then sent to FSL for examination and the report was collected. On 

completion of investigation he has submitted the charge sheet and has 

proved the same as Ext.8.  

26.                      By way of cross examination defence could not able to 

rebut the incriminating evidence of the prosecution witnesses and as such 
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defence could not make out a case in order to disbelieve the prosecution 

witnesses. 

27.             After going through the judgment and order of the Ld. Trial 

Court I have found that although it was alleged that the accused used to 

the business of selling deer meat by hunting the deer but the prosecution 

has failed to prove that the accused committed hunting and also failed to 

prove that he was used to the business of selling deer meat. I have further 

observed that Ld. Trial Court has considered all the incriminating evidence 

appeared against the accused and has rightly come to the conclusion that 

deer meat was found in the possession of the accused.  

28.        Ld. Trial Court has rightly considered the provisions of law as 

provided in Sec.57 of the Wildlife (P) Act regarding presumption to be 

drawn. When the prosecution has been able to prove the possession of any 

wildlife or trophy or meat, the burden lies upon the accused to prove the 

contrary and in the instant case the defence has failed to prove the same. 

Therefore, I am of the opinion that Ld. Trial Court has rightly convicted the 

accused person U/s.51 of the Wildlife (P) Act, 1972 as the meat in question 

was of deer which is a wild animal and possession of the same is prohibited 

in Wildlife (P) Act resulting to offence U/s.51 of the Wildlife (P) Act, 1972.  

29.                      After conviction of the accused, ld. Trial Court has also rightly 

declined to provide the benefit of Probation of Offenders Act, 1958 or 

Sec.360 of Cr.P.C. Upon consideration of the nature and gravity of offence 

and its impact upon the environment in general and wildlife in particular,  

Ld. Trial Court, in my opinion,  has rightly  appreciated that in the instant 

case, the accused/convict is not entitled to get any benefit under the 

provision of Probation of Offenders Act, 1958 or Sec.360 of Cr.P.C.  

30.           Section 39 (1) of Wildlife (P) Act provides that wild animal, 

animal articles, trophy and uncured trophy derived from wild animal etc. are 

Government property. Sec.39(2) of the Wildlife (P) Act states that if any 

person obtain, by any means, the possession of Government property, shall,  

within 48 hours from obtaining such possession, shall report the matter to 

the nearest police station or the authorised officer, as the case may be. 

Sec.2(32) of the Wildlife (P) Act defines „uncured trophy‟ as to means the 
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whole or any part of any captive animal or wild animal, other than  vermin 

…………………………… etc.  Therefore, if anybody violates the above provision 

it will, certainly, constitutes the offence U/s.51 of the Wildlife (P) Act, 1972. 

   

31.    Therefore, I have come to the conclusion that the conviction 

of the accused U/s.51 of the Wildlife (P) Act, 1972 by the Ld. Trial Court has 

got no infirmity and as such there is nothing to be interfered with and the 

conviction is upheld.        

       

32.                      Ld. Addl.P.P. has pointed out, during argument, that wildlife 

including its habitat, forest produce within the sanctuary and is the property 

of the Government and the said property of the Government  is being lost 

due to the offence and therefore he has prayed for passing order of 

compensation in favour of the Forest authority vis-a-vis the Government. 

Therefore, let me now analyse the provisions of law of compensation to 

decide as to whether the “Government” will get any compensation in a trial 

under Criminal Courts.   

33.         As the loss is caused to the Government and/or Chief Wildlife 

Warden and hence I opined that the Government and/or Chief Wildlife 

Warden can sue in Civil Court for getting compensation for the loss.  

34.                          If we analyse Sec. 357 (1) of Cr.P.C. to find out as to 

where the compensation is to be applied we will find the followings : 

(a) In defraying the expenses of properly incurred in the 

prosecution.  

(b) In the payment to any person of compensation for any 

loss or injury cause by the offence, when compensation 

is, in the opinion of the court recoverable by such person 

in a Civil Court.  

(c) When any person is convicted of any offence for having 

caused the death of another person, or having abetted 

the commission of such an offence, in paying 

compensation to the persons who are, under the fatal 
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accident Act, 1855 (13 of 1855), entitled to recover 

damages from the person sentenced for the loss 

resulting to them from such death.  

(d) When any person is convicted of any offence which 

includes theft, criminal misappropriation, criminal breach 

of trust, or cheating, or of having dishonestly received or 

retained or of having voluntarily assisted in disposing of, 

stolen property knowing or having reason to believe the 

same to be stolen, in compensating any bonafide 

purchaser of such property for the loss of the same if 

such property is restored to the possession of the person 

entitled thereto.  

35.         From the above provisions of law we will find that it enables 

the court to compensate for loss or injury caused by the offence and the 

same should be given to the person who had suffered loss or injury.  

36.         In view of that matter, the provisions had not limited the 

loss to be of personal loss/ injury, rather it, certainly, includes loss of 

property etc. 

37.       Similarly, when a court imposes a sentence, of which fine 

does not form a part, Sec.357 (3) Cr.P.C. enables the court, while passing 

judgment, to order the accused persons to pay by way of compensation to 

such amount as may be specified in the order to the person who has 

suffered any loss or injury by reason of the act for which the accused 

person has been so sentenced.  

38.        Sec.357 (5) Cr.P.C. provides that at the time of awarding 

compensation in any subsequent Civil suit relating to the same matter, the 

court shall take into account any sum paid or recovered as compensation 

under this Section.  

39.      If We jointly read Sec.357 (1) , Sec.357(3) and Sec.357(5) of 

Cr.P.C., to ascertain the meaning of „person‟ mentioned in those Sections, 
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We will find that the intention of the word “ person”, was to mean those 

who suffered loss or injury by the act of offence.  

40.       The Code of Criminal Procedure has nowhere defined the 

word “person”.  On the other hand Sec.11 of Indian Penal Code provides 

that the word “person” includes any company or association or body of 

persons, whether incorporated or not.  

41.       Similarly Section 2 (24) of Wildlife (P) Act, 1972 provides 

that  “Person” includes a firm. 

42.                       Sec. 4 and 5 of Code of Criminal Procedure provides that 

whenever the matter is not embodied in the Special Act, then the 

procedure of Cr.P.C. will be followed.  

43.                            If we critically analyse Sec. 11 of IPC and Sec.2 (24 ) of 

Wildlife (P) Act, 1972 in the context of the meaning of “person” mentioned 

in Sec.357 of Cr.P.C. more specifically Sec.357 (1), Sec.357(3) and 

Sec.357(5),  We will find that the above provisions has not defined 

“person” within a limit. It  includes any company or association or body of 

persons, whether incorporated or not and firm.  When a provision or 

expression contains the word „includes‟,  it logically means that there are 

many other things which, certainly, has to be understood in the context of 

the meaning of that word under the context for which the same is required 

to be decided.  

44.      Let me now put few questions before answering the above 

legal aspects.  

Question No. (a) :Whether a person, either male or female, 

who had suffered loss or injury for the commission of offence 

will be entitled to compensation under Sec. 357 (1) or 

Sec.357(3) of Cr.P.C.? 

Question No.(b) : Whether any company or association or 

body of persons, whether incorporated or not or firm,  who 

had suffered loss or injury for the commission of offence will 
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be entitled to  compensation under Sec. 357 (1) or 

Sec.357(3) of Cr.P.C.? 

45.    In view of the discussion made above we will certainly 

answer in affirmative to the above questions that they will be entitled to 

compensation.  

46.      Now the next question we would like to put as to whether 

“Government”, “ The Chief Wildlife Warden” will come under the definition 

of “person” as defined in Section 2(24) of The Wildlife Act, 1972 and as 

such as to whether they ought to be considered as “person” as mentioned  

in Section 357(1), 357(3) and 357(5) of the Code of Criminal Procedure ? 

47.     To answer the above issue, we have already discussed that 

nowhere in the Code of Criminal Procedure, the word “person” is defined. 

The Indian Panel Code, 1860 and The Wildlife Act, 1972 have also not 

exhaustively defined the term “person”, leaving rooms to include many 

others.                

48.                     All the wildlife, its trophy, habitat and forest produce are 

Government property. When any loss occurs in respect of those properties 

the sufferer is the Government because its property is being lost or 

damaged.  

49.                     At the same time if we go through the Wildlife (P) Act, we will 

find that Sec.2(7) defines Chief Wildlife Warden as a person appointed  as 

per Section 4 of the Act and Sec.4 empowers the Government to appoint 

person as Chief Wildlife Warden. Section 33 provides as to the control of 

the sanctuary wherein Chief Wildlife Warden shall be the authority which 

shall control, manage and maintain it. The said Section reads as under :  

 

       “ Section 33 : Control of sanctuaries – The Chief Wildlife 

Warden shall be the authority who shall control, manage and 

maintain all sanctuaries and for that purpose, within the limits 

of any sanctuary,  
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(a) May construct such roads, bridges, buildings, fences or barrier 

gates, and carry-out such other works as he may consider 

necessary for the purposes of such sanctuary;  

      [provided that no construction of commercial tourist lodges, 

hotels, zoos and safari parks shall be undertaken inside a 

sanctuary except with the prior approval of the National 

Board]. 

(b) Shall take such steps as will ensure the security and wild 

animals in the sanctuary and the preservation of the sanctuary 

and wildlife, as he may consider necessary for the 

improvement of any habitat; 

(c) May take such measurers, in the interests of wildlife, as he 

may consider necessary for the improvement of any habitat;  

(d) May regulate, control or prohibit, in keeping with the interests 

of wild life, the grazing or movement of [live-stock;].” 

 

50.             In view of the above position, I have come to the conclusion 

that Government vis-a-vis the Chief Wildlife Warden are at loss as the 

Government property is being damaged by the act of the offence.  

51.           Section 357 (1) Cr.P.C. and Sec.357(3)  of Cr.P.C.  

empowers the court to give compensation to the person who suffers loss 

due to the offence. If we read the  provisions of Wildlife (P) Act and 

provisions of Sec.11 of IPC, Section 2(24) of Wildlife (P) Act to interpret 

the word “person” as per Sec.357(1) of Cr.P.C.  and Sec.357(3) of Cr.P.C. 

we can come to the conclusion that  the Government vis-a-vis the Chief 

Wildlife Warden being the custodian and controller of the sanctuary is/are 

entitled to compensation.  

52.             As the definition of “person”  in Sec.11 of IPC and Sec.2(24) 

of Wildlife (P) Act were not exhaustive rather it gives rooms to include any 

other which may be found appropriate in the appropriate case Sec.11 of 

the IPC and Sec.2(24) of the Wildlife (P) Act have  not excluded the 

Government or the Chief Wildlife Warden from the purview of the meaning 

of “person” U/s.357(1) and 357(3) of Cr.P.C.  
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53.      In spite of sincere effort this court has not find any 

interpretation of “person” to include the Government and or Chief Wildlife 

Warden as „person” as per Sec.357(1) and 357(3) Cr.P.C. Let me now have 

a look into the law of interpretation as interpreted by the Hon‟ble Supreme 

Court in various other cases in respect of defining or interpreting any 

particular word or expression with relation to the act or law discussed 

therein.  

 

SUPREME COURT DECISIONS IN RESPECT OF INTERPRETATION  OF 

DEFINITION/EXPRESSION. 

 

54.      The Hon‟ble Supreme Court in Delhi Development 

Authority vs. Bhola Nath Sharma (Dead) by L. Rs. and Others 

reported in (2011) 2 SCC 54, AIR 2011 SC 428  was pleased to held 

that Delhi Development Authority falls within the definition  of expression 

“Local Authority” and “person interested”. 

 

55.      In the aforesaid decision while interpreting the expression 

“Local Authority” and “person interested” in Land Acquisition Act, 1984, 

the Hon‟ble Supreme Court had gone through the definition of those 

expression as mentioned in the said Acts. The definition of those 

expressions of Land  Acquisition Act, 1984 are as follows :  

   “3(aa). The expression “local authority” includes a town planning authority 

(by whatever name called) set up under any law for the time being in 

force.  

           3(b). the expression “person interested” includes all persons claiming an 

interest in compensation to be made on account of the acquisition of land 

under this Act; and a person shall be deemed to be interested in land if he 

is interested in an easement affecting the land.”  

 

56.                   Both the above expressions as defined in the Land 

Acquisition Act provides that expressions includes some of the 

things/persons and after interpreting the law the Hon‟ble Supreme Court 



16 

       Crl.(Appeal) No.19(S-3) of 2017 

       In connection with G.R. Case No.1102 of 2009 

 

  

 

has held that the said definition of the expressions was not exhaustive and 

as such Delhi Development Authority falls under the facts of the said case 

under the meaning of “local authority‟ and “person interested”.  

57.     While dealing with the said case, the Hon‟ble Supreme Court 

has relied on its  various earlier decisions which may be summarized 

below:  

 

(I)         P. Kasilingam v. P.S.G. College of Technology (1995) Supp 

2 SCC 348.   

                    In this case the difference between exhaustive and inclusive 

definition has been explained in the following words.  

                   “A particular expression is often defined by the Legislature by 

using the work „means‟ or the word „includes‟. Sometimes the 

words „means and includes‟ are used. The use of the word 

„means‟ indicates that “definition is a hard-and-fast definition, 

and no other meaning can be assigned to the expression than 

is put down in definition”. (See : Gough v. Gough; Punjab 

Land Development and Reclamation Corpn. Ltd. v. Presiding 

Officer, Labour Court). The word „includes‟ when used, 

enlarges the meaning of the expression defined so as to 

comprehend not only such things as they signify according to 

their natural import but also those things which the clause 

declares that they shall include. The wors “means and 

includes”, on the other hand, indicate “an exhaustive 

explanation of the meaning which, for the purposes of the 

Act, must invariably be attached to these words or 

expressions”. (See: Dilwroth v. Commissioner of Stams (Lord 

Watson); Mahalakshmi Oil Mills v. State of A.P. The use of the 

words “means and includes” in Rule  2(b) would, therefore, 

suggest that the definition of „college‟ is intended to be 

exhaustive and not extensive and would cover only the 

educational institutions falling in the categories specified in 

Rule 2(b) and other educational institutions are not 
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comprehended. Insofar as engineering colleges are 

concerned, their exclusion may be for the reason that the 

opening and running of the private engineering colleges are 

controlled through the Board of Technical Education and 

Training and the Director of Technical Education in 

accordance with the directions issued by the AICTE from time 

to time.   

 

 

(II)   Bharat Cooperative Bank (Mumbai) Ltd. v. Employees Union 

(2007) 4 SCC 685.  

                              In this case also the Hon‟ble Supreme Court has considered 

the differences between the inclusive and exhaustive definition and 

observed : 

                           “When in the definition clause given in any statute the 

word “means” is used, what follows is intended to speak 

exhaustively. When the word “means” is used, what follows is 

intended to speak exhaustively. When the word “means‟ is 

used in the definition it is a “hard-and-fast” definition and no 

meaning other than that which is put in the definition can be 

assigned to the same. On the other hand, when the word 

“includes” is used in the definition, the legislature does not 

intend to restrict the definition: it makes the definition 

enumerative but not exhaustive. That is to say, the term 

defined will retain its ordinary meaning but its scope would 

be extended to bring within it matters, which in its ordinary 

meaning may or may not comprise. Therefore, the use of the 

word “means” followed by the word “includes” in the  

definition of “banking company” in Section 2(bb) of the ID 

Act is clearly indicative of the legislative intent to make the 

definition exhaustive and would cover only those banking 

companies which fall within the purview of the definition and 

no other.”  
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( III) N.D.P. Namboodripad v. Union of india (2007)4 SCC 502.  

 

                       In this case the Hon‟ble Supreme Court observes in the following 

words:  

                         “The word “includes” has different meanings in different 

contexts. Standard dictionaries assign more than one 

meaning to the word “include”. Webster‟s Dictionary defines 

the word “include” as synonymous with “comprise” or 

“contain”. Illustrated Oxford Dictionary defines the word 

“include” as: (i) comprise or reckon in as a part of a whole; 

(ii) treat or regard as so included. Collins Dictionary of English 

Language defines the word “includes” as: (i) to have as 

contents or part of the contents; be made up of or contain; 

(ii) to add as part of something else; put in as part of a set, 

group or a category; (iii) to contain as a secondary or minor 

ingredient or element. It is no doubt true that generally when 

the word “include” is used in a definition clause, it is used as 

a word of enlargement, that is to make the definition 

extensive and not restrictive. But the word “includes” is also 

used to connote a specific meaning, that is, as “means and 

includes” or “comprises” or “consists of”.” 

 

 

(IV) Hamdard (Wakf) Laboratories v. Dy. Labour Commissioner 

(2007) 5 SCC 281.  

 

              In this case the Hon‟ble Supreme Court has held as under: 

 

                  “ When an interpretation clause uses the word “includes”, it is 

prima facie extensive. When it uses the word “means and 

includes”, it will afford an exhaustive explanation to the 
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meaning which for the purposes of the Act must invariably be 

attached to the word or expression.”  

 

58.      Hon‟ble Supreme Court in Hasmukhalal Dahayabhai & 

Ors vs. State of Gujarat reported in (1976) 4 SCC 100  while 

interpreting “Joint Family” as appeared in Gujarat Agricultural Land Ceiling 

Act, 1960  holds that individual as natural persons will also includes under 

the expression “joint family”.  

59.     The Hon‟ble Supreme Court in  Ramanlal Bhailal Patel 

& Ors vs. State of Gujarat reported in (2008) 5 SCC 449, also 

interpreted the expression of body of individual/association of persons to 

include the same under the meaning of “person” in the Gujarat Agricultural 

Land Ceiling Act, 1960.  In this case the Hon‟ble Supreme Court while 

interpreting the principle also has relied its earlier decision in S.K. Gupta 

vs. K.P. Jain reported in AIR 1979 S.C. 734 in the following words : 

    “The word „person‟ is defined in the Act, but it is an inclusive 

definition, that is “a person includes a joint family.”  Where the 

definition is an inclusive definition, the use of the word  

„includes‟ indicates and intention to enlarge the meaning of the 

word used in the statute. Consequently, the word must be 

construed as comprehending not only such things which they 

signify according to their natural import, but also those things 

which the interpretation clause declares that they shall include. 

Thus, where a definition uses the word „includes‟, as contrasted 

from „means‟, the word defined not only bears its ordinary 

popular and natural meaning, but in addition also bear the 

extended statutory meaning.”                     

    In this case the Court has also relied on its earlier decision of 

Hasmukhalal Dahayabhai & Ors vs. State of Gujarat reported in 

(1976) 4 SCC 100.  

60.      In Union Bank of India vs. Khader International 

Construction & Ors.  reported in (2001)5 SCC 22, the Hon‟ble 

Supreme Court has interpreted that the word „person‟ has to be given in its 
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meaning in the context in which it is used. The Hon‟ble Supreme Court has 

interpreted the word in the context of Order XXXIII Rule 1 of C.P.C. and 

held that the word person mentioned in Order XXXIII Rule 1 of C.P.C. not 

only means a natural person but the other juridical person also and 

thereby the Hon‟ble Supreme Court upheld that indigent person will also 

be included under the expression „person‟ referred to in Order XXXIII Rule 

1 of C.P.C.  

61. After going through the interpretation of law and principle of interpretation 

of a particular expressions as appeared in any Act, we will find that if 

expressions states that it includes then the definition is always prima facie 

extensive and not restrictive.  

62.     In view of the aforesaid interpretation of principle, as 

held by the Hon‟ble Supreme Court of India, I am of the opinion 

that the term “person” as mentioned in the Sec.357(1) of Cr.P.C. 

and Sec.357(3) of Cr.P.C. may also include “Government” or any 

other authority (depending upon the context of interpretation) in 

respect of awarding compensation upon the cases covered by 

Wildlife (P) Act or the Acts like Indian Penal Code, Essential 

Commodities Act, 1955, the Indian Forest Act, 1927, Motor 

Vehicle Act, 1988; The Arms Act, 1959, the Explosive Substance 

Act, 1908, The Prevention of Corruption Act, 1988; The Copy 

Right Act, 1957 and so on, where the term “person” is either not 

defined or definition is not exhaustive.    

63.     In the case in hand, “person” is not defined in Code of 

Criminal Procedure  and both the definitions of person as appeared in 

Sec.11 of IPC and Sec.2(24) of Wildlife (P) Act, 1972 have used the word 

includes  and as such definition of “person” is not exhaustive  rather 

extendable and many other may come into the purview of the expression 

but whether a particular thing or expression will come or not under the 

meaning of „person‟   has to be considered under the context of the aim 

and object of the law for which  those words are being used. Certainly, 

when law U/s.357(1) and Sec.357(3) of Cr.P.C. was inserted,  the intention 

of the legislature is to compensate those who suffers loss due to the 
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offence. If the intention of the legislature was to prevent the Government 

or Chief Wildlife Warden or any such authority the legislature could have 

specifically excluded the same from the purview of the word „person” in 

Sec.357 of Cr.P.C.,   which has not been done.   

64.                     Upon consideration of the above aspects of law and 

the principle of interpretation, as discussed above, under the 

context of the facts of the present case, I humbly hold that the 

“Government” or “the Chief Wildlife Warden”, being the controller 

and custodian and/or manager of wildlife sanctuary, can be 

included in the term “person” as appeared in Sec.357 (1) and 

Sec.357(3) of Cr.P.C.  for the purpose of providing compensation 

for the loss due to the offence committed by the offenders.  

 

65.                           Whatever discussed in respect of the law of fine and 

compensation U/s. 357of Cr.P.C. is concerned, the same is nothing but the 

decision on legal proposition and at this juncture, it is not connected in 

relation to the present accused/appellant. 

 

66. In the Appellate Court, ld. Counsel for the accused/appellant has submitted 

that the accused is a poor man living hand to mouth  and his detention for a 

period of 6 (six) months will cause inconvenience to his family. It is further 

submitted that prosecution has totally failed to prove that the accused 

entered into Orang National Park and hunted deer in question.  

 

67.     Although in the trial court judgment one stray sentence was 

written that the accused was heard on the point of sentence but neither 

separate sentence hearing was recorded and appended with the record nor 

the stand/reply/submission of the accused during sentence hearing was 

reflected in the judgment.  

 

68.     In view of the above position and in view of the absence of 

stand of the accused/appellant regarding the sentence in the trial court, I 

deem it fit and proper to hear the accused/appellant on the point of 
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sentence by taking resort to Sec.386/353 of Cr.P.C. As the 

accused/appellant is not available in the court today and as such I deem it 

fit and proper to hear the accused on the point of sentence to know and 

ascertain his mitigating circumstances etc.  

 

O R D E R 

 

69.     The conviction recorded by Smti P. Chakravarty, Ld. J.M., 

F.C.,  Sonitpur, Tezpur vide judgment and order dated 13-6-2017,in G.R 

Case No 1102 of 2009, is upheld.  

 

70.     The accused/appellant is directed to appear before the Court 

for sentence hearing on 17-08-2017.  

 

 

71.     The remaining part of the judgment and order will be passed 

after hearing the accused/appellant on the point of sentence and the same 

shall form part of this judgment.  

 

72.      Given under my hand and seal of this court on this 14th day 

of August, 2017.  

 

 

(D. Ullah) 
Additional Sessions Judge,  

              Sonitpur,Tezpur 

Dictated and corrected by me 

 

 

        ( D. Ullah) 
Additional Sessions Judge, 
      Sonitpur, Tezpur 
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Remaining part of the judgment and order in continuation with judgment 

and order dated 14-08-2017.  

 

73.       Heard the accused person on the point of sentence to 

which he has stated that he is having his wife and three sons who 

are 18 years, 15 years, 9 years old and one 6 years old daughter 

whom he is to maintain. He is living by day labour and his residential 

house is affected by flood and it is still submerged by flood.  He has 

prayed that he may be exonerated by imposing lenient punishment 

and also stated that in the event of his further detention in jail his 

family will suffer. His two minor sons and one minor daughter have 

been studying in school. He is  ready to pay fine/compensation and 

prayed before the court to give leniency in respect of imposing 

fine/compensation also. To the query made by the court he has 

replied that he usually earns  Rs.150.00/200.00 per day. To an 

another query made by the court he has stated that he is having 1 

bigha land under Eksona patta wherein his residential house is 

situated and in the said land surrounding his residential house he 

use to cultivate various vegetable crops etc. for my livelihood. 

Presently due to heavy flood, his house and lands are submerged in 

water for which he could not able to cultivate upon the said land and 

if at this juncture the Court imposes him sentence of imprisonment 

for further period, his whole family will suffer and therefore he 

prayed before the court to exonerate him by setting off the earlier 

period of detention in jail. He is  ready to pay the fine, if required, 

but further prayed not to enhance the same but to reduce the said 

amount.   On further query made by the court about his any other 

source of income he has admitted that he used to fishing in addition 

to his cultivation and day labour and use to sell the fish for his 

earning. The sentence hearing is reduced into writing and appended 

with the record.    
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74.    After going through the sentence hearing of the 

accused/appellant I have found that he is having sufficient mitigating 

circumstances to seek for leniency in respect of punishment in the form 

either imprisonment or fine or compensation. In the instant case 

prosecution has failed to prove that the accused has committed hunting 

inside or outside the National Park. However, it is proved that the accused 

has violated the provision of Sec.39(1) and (2)  of the Wildlife (P) Act, 1972 

and thereby committed the offence U/s.51 of the Wildlife (P) Act, 1972.  For 

such a violation the law at the relevant point of time provides imprisonment 

upto 3 (three) years or fine upto Rs.25,000.00 (Rupees twenty five 

thousand) only or both. If that is so, even if the accused is sentenced with 

only fine, then also the same will be lawful. Therefore, I am of the opinion 

that the accused deserves leniency in respect of sentence of imprisonment. 

 

75.      So far as the fine or compensation is concerned, before 

deciding the quantum I would like to go through some of the guidelines of 

the Hon‟ble Supreme Court in respect of sentencing and compensation.  

  

  Some Guidelines of Hon‟ble supreme court of India in respect of 

sentencing and compensation.  

76.    Sec.357(1) of Cr.P.C. empowers the court to order the 

accused to pay compensation out of the fine amount but the same is  

limited to the fine amount. Sec.357(3) of Cr.P.C. empowers the court to 

give compensation if the sentence of fine does not form a part of the 

sentence and there is no limit for the court and the same is supported by 

plethora of decision of the Hon‟ble Supreme Court like Pankajbhai 

Nagjibhai Patel vs. State of Gujarat and Another reported in 

(2001)2 SCC 595.  

77.     Even if the law has not limited the power of the court in 

awarding compensation, then there will be a question whether the court has 

power to award compensation as per his own desire ? To answer this 

question let me go through some of the decision of the Hon‟ble Supreme 



25 

       Crl.(Appeal) No.19(S-3) of 2017 

       In connection with G.R. Case No.1102 of 2009 

 

  

 

Court interpreting, guiding required principles while sentencing or passing 

any order of compensation.  

78.      In Maya Devi (Dead) Through LRS vs. Raj 

Kumari Batra (Dead) through LRS and Others reported in (2010) 9 

SCC 486, the Hon‟ble Supreme Court held that disclosure of application of 

mind is best demonstrated and recording reasons in support of order of 

conclusion. The Court observed that : 

“28. There is nothing like a power without any limits or constraints. 

That is so even when a court or other authority may be vested with 

wide discretionary power, for even discretion has to be exercised 

only along well-recognised and sound juristic principles with a view 

to promoting fairness, inducing transparency and aiding equity.  

 

29.  What then are the safeguards against an arbitrary exercise of 

power?  The first and most effective check against any such exercise 

is the well-recognised legal principle that orders can be made only 

after due and proper application of mind. Application of mind brings 

reasonableness not only to the exercise of power but to the ultimate 

conclusion also. Application of mind in turn is best demonstrated by 

disclosure of the mind. And disclosure is best demonstrated by 

recording reasons in support of the order or conclusion.” 

 

79.     In the above case, relying on its earlier decision i.e. Hindustan 

Times Ltd. Vs. Union of India, reported in (1998)2 SCC 242, the 

Court observed :   

 

  “In our view, the satisfaction which a reasoned Judgment 

gives to the losing party or his lawyer is the test of a good 

Judgment. Disposal of cases is no doubt important but quality of the 

judgment is equally, is not more, important. There is no point in 

shifting the burden to the higher Court either to support the 

judgment by reasons or to consider the evidence or law for the first 

time to see if the judgment needs a reversal.” 
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80.                 In view of the discussion on the subject of fine and 

compensation, I am of the opinion that awarding compensation, instead of 

fine, will serve the purpose more for making good of the loss of the wildlife. 

Although it is not possible for the Government to make good of the loss of 

the “deer” but it can very well utilize the money for mass awareness about 

the wildlife laws or any other measure as the Government or the Forest 

Authority deems fit and proper for the welfare of the wildlife as per Section 

33 of the Wildlife (P) Act, 1972. 

 

81.                    Let me now put another question, as to whether a Criminal 

Court while passing order of compensation is empowered to give direction 

to the Government or any Government agency or any other authority 

specifying the manner in which the compensation amount is to be spent ?  

82.            As almost all the Subordinate Criminal Courts have been 

imposing fine to various offenders and the same has been deposited into 

the State Exchequer and as such what will be the benefit if the amount is 

given as compensation instead of fine? 

                            To find out the answer let me put some another query- 

Question No.(a) :  what will be the difference between 

compensation and a fine when the same is given to the 

Government ?  

Question No.(b) :  Will it make any difference because the 

money termed as fine or compensation will go to the 

Government  exchequer ? 

83.            To have the answer let me now differentiate between fine and 

compensation.  

84.          It will not be difficult to understand the meaning of fine that 

the same is a source of revenue of the Government. The Government have 

various sources of its revenue such as various type of taxes, profit from 

Government company or industrial unit, royalties from different production 
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unit, donations from individual, organization, national or international 

community/organization, fine imposed upon wrongdoer by executive agency 

or by Court of Law etc.  When the Government receive any amount as a 

fine, as discussed above, it becomes the revenue of the Government to 

which the Government has the authority to decide as to what paise of the 

rupee will be spent on what sector.  

 

Some important international commitment 

85.      United Nations conference on the Human Environment in the 

Stockholm June 5-16, 1972 and the United Nations Conference on 

Environment of Development (UNCED) in Rio de Jenerio, June 3-14, 1992, 

the International Community had declared their commitment of 

responsibility to safeguard a widely manage the heritage of wildlife and its 

habitat and conservation of nature including wildlife in respect of planning 

for economic development. Both  Stockholm and Rio de Jenerio Declarations 

called for further development of law bearing environmental liability and 

compensation. Both the declaration emphasized the domestic and 

international laws for the protection of human environment vis-à-vis 

protection of wildlife and its habitat etc.         

86.       Although India was one of the participants of United 

Nations Human Environment in the Stockholm June 5-16, 1972 and was a 

party to Stockholm Declaration, 1972, and the Indian Wildlife Laws  are 

being amended from time to time but the same has not yet reached to the 

level as it reached in the laws of some other countries. For example, 

America, Africa etc. has some provisions in respect of utilizing the fund of 

penalty pertaining to wildlife cases.  

  Wildlife Laws of some other countries in respect of use of 

fine/penalty etc. 

87.           In America Wild Bird Conservation Act, Rhinoceros and Tiger 

Conservation Act of 1998, Endangered Species Act, Marine Mammal 

Protection Act etc. there are provisions for separate fund wherein the fine 

imposed upon the offenders for wildlife cases are deposited and executive 
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authority spends the said money for the welfare of the wildlife and for some 

other ancillary  purpose connected with wildlife.  

88.           In Africa, the African Elephant Conservation Act etc. also 

provides similar provisions of a separate fund wherein the penalty collected  

were deposited and the Secretary of the Treasury is empowered to utilize 

the said fund for giving  reward and other wildlife welfare activities etc.  

89.     In India, the statute has not provided separate provisions of 

depositing the fine for wildlife offence cases. The fine in India, from Court of 

Law, is deposited in the one and same Head of the Government irrespective 

of the fine imposed in different offences under different Acts including 

wildlife offence. 

90.             Therefore, the subordinate Criminal Court, under the 

statute, in my opinion, has got no jurisdiction to direct the 

Government to spend the money, ordered as fine, in the manner as 

the court desires. The same, in my humble opinion, would be 

encroachment or interference of the jurisdiction, power and 

authority of the Government in respect of taking policy matter for 

spending its revenues.   

91.    But so far as compensation is concerned, the meaning of 

word “compensation” is mentioned in various dictionaries as  follows :  

(a)  As per the Cambridge Dictionary, compensation 

means money that is paid to someone in exchange or 

something that has been lost or damaged or for some 

problem. 

(b)   Merriam Webster Dictionary defines compensation 

as something that constitutes an equivalent or recompense.  

 ©  Oxford  Reading Dictionary  defines compensation as -  give 

(someone) something, typically, money in recognition of 

loss, suffering, or injury incurred; recompense.  

92.    Therefore, we find that compensation is something given or 

received to make up the loss, damage or injury. When it is proved before 

the court of law that some loss or injuries or damage is caused to someone 
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and the compensation is awarded to make good of the said loss, in my 

opinion, the court has every right to give direction in respect of manner of 

spending the said compensation vis-a-vis  to make good of the loss  or 

injury even if the recipient is either private person, Government, Semi 

Government or any other agencies. 

93.     In view of the above discussion, I am of the opinion that the 

queries put in para 81  and 82(a) and 82(b) are answered accordingly.    

94.                  Upon consideration of the above discussion and 

interpretation of the word „fine‟ and „compensation‟ under the 

context of U/s.357(1) Cr.P.C. and U/s.357(3) Cr.P.C., I humbly 

hold that the Subordinate Criminal Court in India has got power 

to direct the Government, Semi Government or any other 

authority (wherever applicable), to spend the amount of 

compensation for making good of the loss or injury suffered. 

      

95.       So far as the sentence is concerned, upon consideration of 

the fact that the accused has under-gone detention for a period of 53 days 

and during sentence hearing the accused has submitted that he is to 

maintain his family including his wife and children comprising three sons 

and one daughter out of whom two sons and one daughter are minor and 

his further imprisonment will cause hardship to his family. Therefore, I am 

of the opinion that his imprisonment, if reduced to a period of 53 days i.e. 

the period already under-gone during investigation, will meet the ends of 

justice. So far as the compensation is concerned, after going through the 

answers of the accused in respect of his paying capacity, I am of the 

opinion that even though the accused is day labour but he is having his own 

land and other source of income like fishing and as such he should be 

sentenced with some compensation else a wrong signal will go to the 

society as well as to the offender of such nature. 
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     O  R  D  E  R  

 

96.                   Therefore, upon consideration of all the aspects, as discussed 

above,  the sentence, imposed by Smti P. Chakravarty, Ld. J.M.F.C., Tezpur 

vide judgment and order dated 13-6-2017, is modified to extent that the 

accused shall under-go Simple Imprisonment for the period of 53 days i.e. 

the period already under-gone by the accused, accordingly the said period is 

set off from the period of sentence and also to pay a fine of Rs.10,000.00 

(Rupees ten thousand) only and the said fine be paid as compensation, to 

the Government, under Section 357(1) of Code of Criminal Procedure, i/d 

Simple Imprisonment  for 4 (four) months for the offence U/s.51 of the 

Wildlife (P) Act, 1972.  

97.    The said compensation amount, imposed upon the convict, 

be paid, to the Government as compensation U/s.357 (1) of Cr.P.C. for loss 

of wildlife due to the offence committed by the convict. The 

convict/appellant shall have to pay the said sum of compensation, 

in the trial court, on or before 18-09-2017,  by way of Bank Draft 

in favour of  the Chief Wildlife Warden, Assam, Basistha, Guwahati 

as the Chief Wildlife Warden is the custodian and controller of wildlife 

sanctuary, in the instant case the Rajib Gandhi National Park, Orang, as per 

Sec. 33 of the Wildlife (P) Act, 1972.    

98.    In the event of depositing the compensation by the convict, 

the Bank draft be given, by the trial court, to the Chief Wildlife Warden, 

Assam, Basistha, Guwahati for spending the same for the cause of the 

wildlife as per the mandate of Sec.33 of the Wildlife (P) Act, 1972.  

99.    The appeal is, accordingly,  partly allowed with modification 

of the sentence part. This part of the judgment and order, passed today, 

shall form part of the judgment and order pronounced on                                     

14-08-2017. 

100.                        Case record of G.R. case No. 1102 of 2009  be sent back to 

the Court of Smti P. Chakravarty, Ld. Judicial Magistrate, 1st Class, Tezpur,  

Sonitpur, along with a copy of the judgement. 
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101.                         A copy of the judgement be forwarded to the District 

Magistrate, Sonitpur, Tezpur as per Sec.365 of Cr.P.C.   

102.                       A copy of this judgment and order be also forwarded to the 

Chief Secretary to the Govt. of Assam, Dispur, Guwahati for information to 

the Government, the Principal Chief Conservator of Forests & Head of Forest 

Force, Assam, Panjabari, Guwahati-37 for information to the Forest 

Department, the Chief Wildlife Warden, Assam, Basistha, Guwahati and 

DFO, Sonitpur West Division, Tezpur, Sonitpur, for information and 

necessary action.    

103.                   Given under the hand and seal of this Court on this 17th day of  

August, 2017. 

 

 

   (D. Ullah) 
   Additional Sessions Judge,  

              Sonitpur,Tezpur 

Dictated and corrected by me 

 

 

        ( D. Ullah) 
Additional Sessions Judge, 
      Sonitpur, Tezpur 
 
 

 

      Typed by me,  

 
Dipankar Nath,  
Stenographer, G-I 
 

 
 

    


